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29 CFR Ch. V (7–1–10 Edition) § 801.69 

Equal Access to Justice Act which are 
unjustified or excessive; or 

(4) Otherwise warrants modifying or 
vacating. 

(b) The Secretary may modify or va-
cate a finding of fact only where the 
Secretary determines that the finding 
is clearly erroneous. 

§ 801.69 Procedures for initiating re-
view. 

(a) Within twenty (20) days after the 
date of the decision of the Administra-
tive Law Judge, the respondent, the 
Administrator, or any other party de-
siring review thereof, may file with the 
Secretary an original and two copies of 
a petition for issuance of a Notice of 
Intent as described under § 801.70. The 
petition shall be in writing and shall 
contain a concise and plain statement 
specifying the grounds on which review 
is sought. A copy of the Decision and 
Order of the Administrative Law Judge 
shall be attached to the petition. 

(b) Copies of the petition shall be 
served upon all parties to the pro-
ceeding and on the Chief Administra-
tive Law Judge. 

[56 FR 9064, Mar. 4, 1991; 56 FR 14469, Apr. 10, 
1991] 

§ 801.70 Implementation by the Sec-
retary. 

(a) Review of the Decision and Order 
by the Secretary shall not be a matter 
of right but of the sound discretion of 
the Secretary. At any time within 30 
days after the issuance of the Decision 
and Order of the Administrative Law 
Judge the Secretary may, upon the 
Secretary’s own motion or upon the ac-
ceptance of a party’s petition, issue a 
Notice of Intent to modify or vacate 
the Decision and Order in question. 

(b) The Notice of Intent to Modify or 
Vacate a Decision and Order shall 
specify the issue or issues to be consid-
ered, the form in which submission 
shall be made (i.e., briefs, oral argu-
ment, etc.), and the time within which 
such presentation shall be submitted. 
The Secretary shall closely limit the 
time within which the briefs must be 
filed or oral presentations made, so as 
to avoid unreasonable delay. 

(c) The Notice of Intent shall be 
issued within thirty (30) days after the 

date of the Decision and Order in ques-
tion. 

(d) Service of the Notice of Intent 
shall be made upon each party to the 
proceeding, and upon the Chief Admin-
istrative Law Judge, in person or by 
certified mail. 

§ 801.71 Filing and service. 

(a) Filing. All documents submitted 
to the Secretary shall be filed with the 
Secretary of Labor, U.S. Department of 
Labor, Washington, DC 20210. 

(b) Number of copies. An original and 
two copies of all documents shall be 
filed. 

(c) Computation of time for delivery 
by mail. Documents are not deemed 
filed with the Secretary until actually 
received by the Secretary. All docu-
ments, including documents filed by 
mail, must be received by the Sec-
retary either on or before the due date. 
No additional time shall be added 
where service of a document requiring 
action within a prescribed time there-
after was made by mail. 

(d) Manner and proof of service. A 
copy of all documents filed with the 
Secretary shall be served upon all 
other parties involved in the pro-
ceeding. Service under this section 
shall be by personal delivery or by 
mail. Service by mail is deemed ef-
fected at the time of mailing to the 
last known address. 

[56 FR 9064, Mar. 4, 1991; 56 FR 14469, Apr. 10, 
1991] 

§ 801.72 Responsibility of the Office of 
Administrative Law Judges. 

Upon receipt of the Secretary’s No-
tice of Intent to Modify or Vacate the 
Decision and Order of an Administra-
tive Law Judge, the Chief Administra-
tive Law Judge shall, within fifteen 
(15) days, forward a copy of the com-
plete hearing record to the Secretary. 

§ 801.73 Final decision of the Sec-
retary. 

The Secretary’s final Decision and 
Order shall be served upon all parties 
and the Chief Administrative Law 
Judge. 
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§ 801.74 Retention of official record. 
The official record of every com-

pleted administrative hearing provided 
by this part shall be maintained and 
filed under the custody and control of 
the Chief Administrative Law Judge. 

§ 801.75 Certification of official record. 
Upon receipt of timely notice of ap-

peal to a United States District Court 
of a Decision and Order issued under 
this part, the Chief Administrative 
Law Judge shall promptly certify and 
file with the appropriate United States 
District Court, a full, true, and correct 
copy of the entire record, including the 
transcript of proceedings. 

APPENDIX A TO PART 801—NOTICE TO 
EXAMINEE 

Section 8(b) of the Employee Polygraph 
Protection Act, and Department of Labor 
regulations (29 CFR 801.22, 801.23, 801.24, and 
801.25) require that you be given the fol-
lowing information before taking a poly-
graph examination: 

1. (a) The polygraph examination area 
[does] [does not] contain a two-way mirror, a 
camera, or other device through which you 
may be observed. 

(b) Another device, such as those used in 
conversation or recording, [will] [will not] be 
used during the examination. 

(c) Both you and the employer have the 
right, with the other’s knowledge, to record 
electronically the entire examination. 

2. (a) You have the right to terminate the 
test at any time. 

(b) You have the right, and will be given 
the opportunity, to review all questions to 
be asked during the test. 

(c) You may not be asked questions in a 
manner which degrades, or needlessly in-
trudes. 

(d) You may not be asked any questions 
concerning: Religious beliefs or opinions; be-
liefs regarding racial matters; political be-
liefs or affiliations; matters relating to sex-
ual preference or behavior; beliefs, affili-
ations, opinions, or lawful activities regard-
ing unions or labor organizations. 

(e) The test may not be conducted if there 
is sufficient written evidence by a physician 
that you are suffering from a medical or psy-
chological condition or undergoing treat-
ment that might cause abnormal responses 
during the examination. 

(f) You have the right to consult with legal 
counsel or other representative before each 
phase of the test, although the legal counsel 
or other representative may be excluded 

from the room where the test is adminis-
tered during the actual testing phase. 

3. (a) The test is not and cannot be re-
quired as a condition of employment. 

(b) The employer may not discharge, dis-
miss, discipline, deny employment or pro-
motion, or otherwise discriminate against 
you based on the analysis of a polygraph 
test, or based on your refusal to take such a 
test without additional evidence which 
would support such action. 

(c)(1) In connection with an ongoing inves-
tigation, the additional evidence required for 
an employer to take adverse action against 
you, including termination, may be (A) evi-
dence that you had access to the property 
that is the subject of the investigation, to-
gether with (B) the evidence supporting the 
employer’s reasonable suspicion that you 
were involved in the incident or activity 
under investigation. 

(2) Any statement made by you before or 
during the test may serve as additional sup-
porting evidence for an adverse employment 
action, as described in 3(b) above, and any 
admission of criminal conduct by you may 
be transmitted to an appropriate govern-
ment law enforcement agency. 

4. (a) Information acquired from a poly-
graph test may be disclosed by the examiner 
or by the employer only: 

(1) To you or any other person specifically 
designated in writing by you to receive such 
information; 

(2) To the employer that requested the 
test; 

(3) To a court, governmental agency, arbi-
trator, or mediator that obtains a court 
order; 

(4) To a U.S. Department of Labor official 
when specifically designated in writing by 
you to receive such information. 

(b) Information acquired from a polygraph 
test may be disclosed by the employer to an 
appropriate governmental agency without a 
court order where, and only insofar as, the 
information disclosed is an admission of 
criminal conduct. 

5. If any of your rights or protections 
under the law are violated, you have the 
right to file a complaint with the Wage and 
Hour Division of the U.S. Department of 
Labor, or to take action in court against the 
employer. Employers who violate this law 
are liable to the affected examinee, who may 
recover such legal or equitable relief as may 
be appropriate, including, but not limited to, 
employment, reinstatement, and promotion, 
payment of lost wages and benefits, and rea-
sonable costs, including attorney’s fees. The 
Secretary of Labor may also bring action to 
restrain violations of the Act, or may assess 
civil money penalties against the employer. 

6. Your rights under the Act may not be 
waived, either voluntarily or involuntarily, 
by contract or otherwise, except as part of a 
written settlement to a pending action or 
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